
Dennis T 
IhantlDLNRI~teHiUS 

1210412006 06:28 PM 

To Peter T Young/DLNRJStateHiUS@StateHiUS 

n: Robert K Masuda/DLNWStateHiUS@StateHiUS 
bcc 

Subject Re: Fw: Gift ~ a s k e t B  

t have requested Ethics to send a fetter to which they have agreed. The screening is that they want to 
review each basket and make per basket determinations. I told them it usually involves over 20 baskets 
but they said it did not matter, Incidentally, they will be here tomorrow and Thurs. far workshops to 
Bureau staff. There will be a third to accomodate those who missed either day. Thanx. 

Dennis 

Peter T YounglDLNFUSta teHiUS 

Peter T 
YwnglDLNRlStateHiUS 

12/04/2006 05:47 PM 
To Dennis T lhamlDLNRlStateHiUSeStateHiUS 

cc Robert K Masuda/DLNR/StateHiUS@StateHiUS 

Subject Re: Fw: Gift ~ a s k e t B  

I would like to know what Ethics says about it. 

What does "screened for approval" mean? 

Peter, 

Dennis T IharalDLNRIStateHiUS 

Dennis T 
IharalDLNRIStataHlUS To Peter T YoungfDtNRlStateHitlS@StateHiUS 

1210412006 05:39 PM Gc Robert K Masuda/DLNWStateHiUS@StateHiUS 

Subject Fw: Gift Baskel 

Aloha: FYI. If you gentlemen have not yet heard repercussions, the Ethics Commission (EC) has 
requested that all gifts be screened through them for approval. This matter of gifts and gift baskets from 
Title companies traditionally have been a big thing during X'mas and certain Bureau employees took 
forward to it. 

On Friday, Carol mentioned to me that a basket had come in over the counter and I directed her to pass it 
on to Edna for safekeeping and reporting to the EC. Later in the afternoon, when I asked if she had done 
as instructed, Carol said she had given it to Maile to take upstairs. Why? No answer was given. In 
checking with Maile on Friday afternoon, I asked her if she had the basket, she said yes. When 1 asked 
how did the basket arrive, she said via mail. When asked who it was from, she did not know neither could 
she describe the kind of box in which it had arrived. I told Maile at that time to return the basket to Edna 
for reporting to EC and she said O.K. As of today, she had not done so, 



This matter may escalate, but I will follow what Ethics have instructed me. It is hoped that my decision will 
be supported. Mahala. 

Dennis 

- Forwarded by Dennis T lhara/DLNR/StateHiUS on 1210412006 0533 PM -- 
Edna J 
MagnayeIDLNR/5ta&HiUS To Maile L Kekua-HaliniaWDLNRfStateHiUS@StatMiUS Carol 

12/04/2006 12:24 PM H Ching/DLNWStateHiUS@StateHiUS 
cc Dennis T IharalDLNWStateHiUSQStateHIUS 

Subject RE: Gift Basket 

Maile, 

Do you have the gift basket from last week? Per Carol, she gave it to you 
to bring upstairs. Can you please bring it to me, so I can leave it in Cad's 
office. 

Thanks, 
Edna 



State of Hawail * Bishop Square, 1001 Bishop Street, A5B Tower 970 @ Honolulu, Hawaii 96813 

December 2 1, 2006 

CQNFIDENTIAL VIA MAIL AND FACSIMILE: 587-4380 

Mr, Dennis lhara 
Deputy Registrar 
Department of Land and Natural Resources 
Bureau of Conveyances 
P.O. Box 2867 
Honolulu, Hawaii 96803 

near Mi, ihsra: 

This letter is in response t o  your recent inquiry to  our office regarding gifts 
recently given to  the employees of the Bureau of Conveyances I"5ureau"). These 
gifts are from individuals or entities that do business with the Bureau, who are thus 
subject t o  the discretion of Bureau employees. 

Based on our review of the facts of this situation, along with the fact that 
we have been involved in advising your office with regard to  gifts over the last ten 
years or so, w e  have concluded that the acceptance (or solicitation) of gifts by 
Bureau employees from persons, businesses, or others who are subject to  
discretionary action by the Bureau, is prohibited under the State Ethics Code, 
Chapter 84, Hawaii Revised Statutes. 

Please note that Article XIV of the Constitution of the State of Hawaii 
provides that: "The people of Hawaii believe that public officers and employees 
must exhibit the hiahest standards of ethical conduct . . . ." {Emphasis added,) To 
achieve this end, Article XIV established the Hawaii State Ethics Commission, and 
mandated that the Legislature "adopt a code of ethics" for state officials and 
s3ploys=s. 

Pursuant to Article XIV of the Constitution of the State of Hawaii, 
Chapter 84, Hawaii Revised Statutes ("HRS"), which sets forth a code of ethical 
conduct for state officials and state employees (the "State Ethics Code"), was duly 
enacted into law. The State Ethics Commission has been in existence since 
January 1,  1968. 

Please note that HRS section 84-1 of the State Ethics Code mandates that 
the State Ethics Code shall be "liberally construed" to  promote high standards of 
ethical conduct in state government. In accordance with this section of the State 
Ethics Code, the Hawaii State Ethics Commission ("State Ethics Commission") is 
charged with the duty t o  liberallv construe the State Ethics Code when applying the 
various provisions of the State Ethics Code. "Liberal construction" of the law 
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means that a statute can be interpreted broadly to  meet cases that are within the 
spirit or reason of the law, or within the "evil" the law was designed to  remedy. 
The State Ethics Commission thus is charged with the duty to  interpret th6 State 
Ethics Code, and to  apply "liberal construction" when appropriate. 

Please note that in keeping with the mandate of Article XlV of the 
Constitution of the State of Hawaii, the State Ethics Code contains provisions 
pertaining t o  Flifts and provisions pertaining to  the misuse or a t tem~ted misuse by a 
state employee of his or her "official position." These provisions will be discussed 
below. 

The Gifts Law. HRS section 84-1 1 

MRS section 84-1 1, entitled "Gifts," is the primary law that prohibits state 
officials and employees from acce~t ing or soliciting gifts in certain circumstances. 
This provision of the State Ethics Code reads, in its entirety, as follows: 

J 84-1 1 Gifts. No legislator or employee shalf solicit, accept, 
or receive, directly or indirectly, any gift, whether in  the form of 
money, service, loan, travel, entertainment, hospitality, thing, or 
promise, or in any other form, under circumstances in which it can 
reasonablv be inferred that the gift is intended to  influence the 
legislator or employee in the performance of the legisfator's or 
employee's officiaf duties or is intended as a reward for any official 
action on the legislator's or employee's part. IErnphasis added.] 

This section of the State Ethics Code prohibits a gift to  a state official or 
state employee if one can reasonablv infer that the gift is intended to  reward or 
influence discretionary action on the part of a state official or employee. It is 
important to  note that this statute is violated simply if it is reasonable to  infer that 
a gift has been given to  influence or reward discretionary action. In other words, 
:he statute ma-$ be violated whethar irr nct  the donor of the gift a~tuallv intended 
to influence or reward discretionary action on the part of a state official or 
employee. 

In determining whether HRS section 84-1 1 prohibits any particular gift, the 
State Ethics Commission reviews relevant factors, including the value of the gift, 
the circumstances under which the gift is given, whether the gift benefits the 
recipient personally or whether the gift benefits the State, and the nature of the 
relationship between the donor of the gift and the recipient of the gift. The Gifts 
Law is aimed at preventing both the actuatitv, and the amearance of, impropriety. 
That a state official or employee contends that a gift wili not actually influence him 
or her is not a factor in determining the legality of soliciting or accepting a gift 
under HRS section 84-1 5 .  As stated above, HRS section 84-1 1 is violated if it is 
"reasonabie to  infer" that a gift has been given to  influence or reward official 
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action. Section 84-1 1 is based on the awearance of inftuence or reward, not the 
actuality of such. Prohibiting an "appearance of impropriety" with respect to  gifts 
avoids public suspicion, and thus furthers public confidence in State government. 

Because of the important functions of the Bureau with regard to  those 
subject to the Bureau's official actions, Bureau employees are particularly 
susceptible to  the appearance of impropriety with regard to gifts. The Bureau of 
Conveyances takes significant state action. Members of the public who do 
business with the Bureau can be significantly affected by its actions. There can be 
major legal ramifications based on the Bureau's actions. Thus, with respect to  
gifts, serious concerns arise when Bureau employees accept gifts. 

While it has been the State Ethics Commission's general policy that 
acceptance of an occasional, inaxpensive "token of alohaf1 that is shared with the 
office would not generally be prohibited under the Gifts Law, w e  do nor believe it is 
accurate to  describe gifts from persons or entities who do business with the Bureau 
as simply "tokens of aloha." Given the nature of services the Bureau provides and 
the nature of the relationship between the Bureau and those subject to  its action, a 
reasonable inference can be made that a gift given to  the Bureau, raises a 
"reasonable" inference that the gift is given to  influence or reward official action. 
fn fact, our office has been told that companies providing gifts often ask for special 
consideration in having their work processed. Under such circumstances, serious 
ethical concerns are raised. 

Over the past decade or so, our office has been dealing wi th complaints and 
inqliiries about gifts being received or solicited by Bureau emptoyees from persons 
or corporations that do business with the Bureau. 

Under both a (1 1 "liberal construction" and (2) straightforward interpretation 
of the Gifts Law, HRS section 84-1 1, we conclude, given the totality of  the 
circumstances in this situation, that 4 gifts of any value beyond a de minimus 
value or minimal value (such as logo pens, etc.) given to the Bureau or Bureau 
employees, by persons who do Susirtess with the Bureau, raise, at a rnlnirntlrn, s 
"reasonable inference" that the gifts are given to influence or reward Bureau 
employees with respect to  the services the Bureau provides to  the public. 
Therefore, we interpret HRS section 84-1 1 as prohibiting the Bureau and employees 
of the Bureau from accepting gifts from customers of the Bureau. This would 
include gift baskets and gifts of food or beverages, and other gifts of a similar or 
greater value. Such gifts cannot be accepted, even i f  shared by the office, because 
of the important nature of the action the Bureau takes, not to  mention the fact that 
the Bureau receives requests from some of its gift-giving customers for special 
favors, 
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The Fair Treatment Law, HRS section 84-1 3 

HRS section 84-1 3, entitled "Fair Treatment," states, in relevant part, as 
follows: 

3 84-13 Fair treatment. No legislator or employee shall use or 
attempt to use the legislator's or employee's officiai position to secure 
or grant unwarranted privileges, exemptions, advantages, contracts, or 
treatment, for oneself or others; including but not limited to the 
fottowing: 

(2) Accepting, receiving, or soliciting compensation or other 
consideration for the performance of the legislator's or 
employee's official duties or responsibilities except as provided 
by law. 

HRS section 84-1 3, known as the Fair Treatment Law, prohibits state 
officials and employees from using, or attempting to use, their official positions to 
secure for themselves or others any unwarranted treatment or benefits. More 
particularly, HRS section 84-1 3421, a part of the Fair Treatment Law, prohibits state 
officials and @mployees from using or attempting to use their official positions by: 

Accepting, receiving, or soliciting compensation or other consideration 
for the performance of the legislator's or employee's official duties 
except as provided bv law, fEmphasis added.] 

HRS section 84-1 3(2) prohibits state officials and state employees from 
accepting or soliciting any "compensation" or "consideration" for the performance 
of their official duties unless the compensation or consideration is provided for by 
!%w. The term "cnrnpensatior?" is riafined in section 84-3 of the State Ethics Code 
to mean "any money, thing of value or economic benefit conferred on or received 
by any person in return for services rendered or to  be rendered by oneself or 
another." Because the term "compensation" includes any thing of value or of 
economic benefit, the term "compensation" includes anv gift that mav be niven to a 
state official or emplovee "for the ~erformance of" the state official's or emolovee's 
official duties or resoonsibilities. This situation arises when gifts are tied to 
requests for special favors. HRS section 84-1 3f2f applies as well to gifts that are 
given because of a state employee's mere status as a state employee. In this case, 
the ability to accord a special favor, whether done or not, creates a "status" gift. 

HRS section 84-1 32) was enacted to prevent state officials and state 
employees from uniustlv enriching themselves by soliciting or accepting any money, 
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gifts, or anything of value, simply because of the performance of their official 
duties, or because of their mere "status" as state employees. 

It is evident and credible from what our office has been told over the years 
that Bureau employees are receiving gifts given by individuals, lawyers, and 
corporations who hope to  obtain special favors or believe they must provide gifts in 
regard to the handling of their submittals to the Bureau. However, as state 
employees, Bureau employees are already  aid bv the State to perform certain 
duties and responsibilities for the Bureau of Conveyances, including giving proper 
attention to the work of Bureau customers and processing the work in an 
expeditious and im~art ia l  manner. Thus, Bureau employees are not entitled to 
receive any additional com~ensation he., things of value) for performing the same 
duties and responsibilities that they are already paid by the State to perform. 

Bureau employees who accept gifts or anything of value under the 
circumstances discussed above, would be in violation of HRS section 84-1 1, 
84-1 3(21, and 84-1 3, in our opinion. We thus conclude that Bureau employees 
may not, in light of the above, accept gifts from those subject to the official action 
of the Bureau. 

Very truly yours, 

V 
Daniel J. Molfway 
Executive Director and General Counsel 

c: Peter Young 
Robert Masuda 




